The complaints about the position of the swamper on the
train and the trip lights were protected activities but again no
adverse action was taken by the company.  His safety complaints
when he was struck by rocks falling down the raise were protected.
But this occurred April 27, 1983, almost two years before he was
discharged.  No adverse action resulted from that incident and,
in fact, it was discussed at a safety meeting and the miners were
instructed to avoid such hazards.

The pivotal issue focuses on whether complainant was
sleeping on March 18, 1985.  A conflict in the evidence exists on
this point.

On that particular date Lee and Arthur were on their rounds.
Lee, who was in the lead, approached complainant and saw him
leaning on a stack of boards.  His eyes were closed and he was
breathing deeply with his mouth open.  He was perfectly still.
Lee woke him.  Complainant did not deny that he was sleeping.  In
fact, complainant himself concedes that he didn't tell Lee or
Douchene that he wasn't sleeping.

Subsequently, on March 21, complainant filed for unemploy-
ment benefits with the State of Idaho.  In his printing on the
form he related the events of March 18 stating in part that he
was "waiting fore (sic) rny crew to start work I fell asleep olny
(sic) for five min (sic) and ... Mike Lee woke me up" (Exhibit
RA) .

At the hearing complainant seeks to explain the State of
Idaho statement.  He states he couldn't write well.  He wanted to
state on the form that he was not sleeping.  He also wanted to
put down that he was discriminated against because of his
father's MSHA inspections.  Instead, he put down respondent's
reasons why he was fired (Tr. 183, 200-203; Ex. RA).

Contrary to complainant's assertions I conclude that the
statements he made to the State of Idaho were accurate and not
false, as he himself conceded at the hearing (Tr. 231, 233).

His claim that he lacks writing skills is not persuasive.  A
review of the hand printed exhibit (Ex. jRA) , in my view,
accurately set forth complainant's position.  Although there are
some spelling errors in the text the expression is clear and
reasonably articulate.

Sleeping -is not a protected activity; accordingly, it
follows that respondent did not discriminate against complainant.

If complainant had established that he was terminated in
part because of protected activity, I would nevertheless conclude
that respondent was motivated by complainant's unprotected
activity and would have taken the adverse action for such un-
protected activities alone, i.e., for twice falling asleep on the
job.  Therefore, I conclude that complainant has not established
that respondent discharged or otherwise discriminated against him
in violation, of section 105(c) of the Act.

1041loyee was   fired, except  for   absenteeism.
